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House of Burgess: High court eats 
poisonous fruit 

Decision sets dangerous 4th Amendment 
precedent 


By Rob Burgess 
Tribune columnist 


Editor’s note: The Supreme Court issued a slew of consequential rulings 
recently on a bevy of hot-button issues. This is the second in a fourth 


annual, three-part series exploring a few of them. 


For nearly a century, a legal precept known as “fruit of a poisonous tree” 
has been established by the Supreme Court. This legal metaphor states that 


if evidence against a suspect is obtained illegally, then anything found is 


inadmissible in court. This philosophy represents the so-called “exclusionary 
rule” of the Fourth Amendment that bars “against unreasonable searches 


and seizures.” 


You can forget all that now, I guess. 


On June 20 the court decided the case of Utah v. Stieff, as Chief Justice John 
Roberts was joined by Justices Clarence Thomas, Stephen Breyer and 
Samuel Alito in overruling Justices Sonia Sotomayor, Elena Kagan and Ruth 


Bader Ginsburg. 


“Narcotics detective Douglas Fackrell conducted surveillance on a South 
Salt Lake City residence based on an anonymous tip about drug activity,” 
reads the case syllabus. “After observing respondent Edward Strieff leave 
the residence, Officer Fackrell detained Strieff at a nearby parking lot, 
identifying himself and asking Strieff what he was doing at the house. He 
then requested Strieff’s identification and relayed the information to a 
police dispatcher, who informed him that Strieff had an outstanding arrest 
warrant for a traffic violation. Officer Fackrell arrested Strieff, searched 
him, and found methamphetamine and drug paraphernalia. Strieff moved to 
suppress the evidence, arguing that it was derived from an unlawful 


investigatory stop.” 


Writing for the majority, Thomas characterized Fackrell’s conduct “at most 
negligent,” concluding these transgressions were too minor to invalidate 


the evidence in question. 


“In stopping Strieff, Officer Fackrell made two good-faith mistakes,” he 
wrote. “First, he had not observed what time Strieff entered the suspected 
drug house, so he did not know how long Strieff had been there. Officer 
Fackrell thus lacked a sufficient basis to conclude that Strieff was a short- 
term visitor who may have been consummating a drug transaction. Second, 
because he lacked confirmation that Strieff was a short-term visitor, Officer 
Fackrell should have asked Strieff whether he would speak with him, 


instead of demanding that Strieff do so.” 


In her dissent, Sotomayor issued a stinging rebuke, citing the rampant 
excess of warrants in this country as a ready-made excuse for future 


constitutional violations. 


“This case allows the police to stop you on the street, demand your 
identification, and check it for outstanding traffic warrants — even if you 
are doing nothing wrong,” she wrote. “If the officer discovers a warrant for 
a fine you forgot to pay, courts will now excuse his illegal stop and will 
admit into evidence anything he happens to find by searching you after 
arresting you on the warrant. ... The mere existence of a warrant not only 


gives an officer legal cause to arrest and search a person, it also forgives an 


officer who, with no knowledge of the warrant at all, unlawfully stops that 


person on a whim or hunch.” 


In her dissent, Kagan too maintained she wasn’t buying the majority’s 
depiction of the officer’s behavior, warning of the dangerous precedent this 


decision portends. 


“Far from a Barney Fife-type mishap, Fackrell’s seizure of Strieff was a 
calculated decision, taken with so little justification that the State has never 
tried to defend its legality,” she wrote. “If the officer believes that any 
evidence he discovers will be inadmissible, he is likely to think the unlawful 
stop not worth making — precisely the deterrence the exclusionary rule is 
meant to achieve. But when he is told of today’s decision? Now the officer 


knows that the stop may well yield admissible evidence.” 


With this decision, the court encountered the poisonous tree, observed its 


fruit, took a generous bite and declared it delicious. 


Rob Burgess, Tribune night editor, may be reached by calling 765-454-8577, 


via email at rob.burgess@kokomotribune.com or on Twitter at 


twitter.com/robaburg. 


